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T ran sfe r pr ici ng —Computation of arm’s length price—Select io n of co mpa r abl e 

case s —Very ba sic r eq uir eme nts of FAR an aly si s hav e not bee n met wit h by the  

assessee so as to justify IC’s inclusion in the comparables—Function s  

perfo rme d by the a s ses see are i n the n at ure of s a l es a nd su p port se rvic es for 

the pa rent co m pa ny,  wher ea s the fu nct io ns per form ed by IC are in the n atu re  

of telem ark eti ng se rv ices —It i s, thu s, fut il e to sugg est th at me rely bec aus e the  

as ses see  co mp an y a s a lso  IC  a re grou p ed u nde r the  s ame  hea d i n Pr ow ess  

dat ab ase,  th e co m par ab il ity is  e sta bl ish ed —Risk  a na ly si s  of t he t wo  

org aniz atio ns, i.e., t he a sse ss ee a nd th e IC cl ea rly sho ws that the se t wo  

entit ies ar e not on even g roun d —A bus i nes s org an iz ati on w i th neg ativ e net 

wort h ca nnot be tr ea ted at pa r w ith a n or mal bu sin es s or ga niz atio n —Turnove r  

of IC  is  on ly R s. 1. 47  cror e, w he re as no o ther co mp ar abl e h ad  les s th an  Rs.  5  

crore s tur nove r a nd t he a sse ss ee h as a tu rnove r of Rs. 13.06 c rore s —Eve n the  

filte r of  lo we r tu rno ver at Rs . 1 c ror e i s w itho ut a ny re aso nab l e ba si s —IC 

there for e r ight ly ex c lude d f rom co m pa ra ble s —Howeve r, co nt entio n th at DM  

wa s tak en as o ne of  the co mp ar ab le s by  the tax p ay er and no  object ion to  its  

incl us ion wa s r ai se d befor e the T PO  o r befo re the CIT ( A)  in ap pe al and  

there for e, the t ax pa y er sh oul d not b e per mitted to r a ise ad diti ona l gro und an d  

ask fo r ex cl us ion of the a bove e nte rpr is e  in the dete rmi n atio n of the ave ra ge  

mar gin s i s not su sta i nab le —Case of DM  i s  lik e th at of IC rep re sent ing ex tr eme  

posit ion s —If IC ha s suff ere d he avy l oss e s an d, the refo re, it i s not tre ated as  

co mpa ra ble  by  the  t a x  aut hor itie s, t hey  a l so h ave  to c ons ide r t hat t he DM  h a s 

ear ned ex tra ord in ary  profit and ha s a h uge tu rnove r, be si de s diff er ence s in  

as sets  a nd  othe r c ha ract e ri stic s —Matter  i s th ere fore  r emitt ed to the  f i le  of t he  



AO  fo r co nsi der at ion of cl ai m of  the  tax p a yer an d m ak e a de n ovo  a dj udic ati on  

of the ALP  aft er pr ovidi ng re a son abl e opport unit y of bei n g hea rd to the  

as ses see  

Held: 

The very basic requirements of FAR analysis have not been met with by the assessee so 

as to justify IC’s inclusion in the comparables. The functions performed by the assessee 

are in the nature of sales and support services for the parent company, whereas the 

functions performed by IC, as evident from the directors’ report of the said company, are 

in the nature of telemarketing services. Sales support and technical services are 

inherently of different character and scope than telemarketing services. In 

telemarketing, fluctuation of profits is very high as the gains are contingent upon the 

results obtained. The earnings of a telemarketing company are usually a percentage of 

the sales generated. As against this, in sales and technical support provided by the 

assessee, the gains are not dependent on the business results generated by the services 

rendered in as much as the profits of the assessee are dependent on the services 

actually rendered by the assessee and are not contingent upon the business results 

generated by such services. A plain function of service rendered by the IC would show 

that these functions are not comparable with that of the assessee nor these functions 

belong to the genus to which functions performed by the assessee belong. It is, thus, 

futile to suggest that merely because the assessee company as also IC are grouped 

under the same head in Prowess database, the comparability is established. The risk 

analysis of the two organizations, i.e., the assessee and the IC clearly shows that these 

two entities are not on even ground. The business risk in the telemarketing activity, as 

noted above, is much higher than the risk in assessee’s business. IC had a negative net 

worth. A business organization with negative net worth cannot be treated at par with a 

normal business organization. The turnover of IC is only Rs. 1.47 crore, whereas no 

other comparable had less than Rs. 5 crores turnover and the assessee has a turnover of 

Rs. 13.06 crores. Even the filter of lower turnover at Rs. 1 crore is without any 

reasonable basis and there is no filter for higher turnover at all. The application of 

turnover filter also leaves much to be desired and has no rationale basis. It is improper 

to proceed on the basis that the turnover of Rs. 1 crore to infinite is a reasonable 

classification as turnover base. While it can be said that merely because a comparable is 

making loss, it cannot be excluded from the list of comparables for the purposes of 

computation of ALP. IC is a case in which not only functional area is different, it has a 

negative net worth but also because turnover of the IC has no comparison with the 

assessee. For all these reasons, the exclusion of IC is quite justified and, therefore, 
action of CIT(A) on this issue is upheld.  

(Para 25) 

Contention that DM was taken as one of the comparables by the taxpayer and no 

objection to its inclusion was raised before the TPO or before the CIT(A) in appeal and 

therefore, the taxpayer should not be permitted to raise additional ground and ask for 

exclusion of the above enterprise in the determination of the average margins is not 

sustainable. In the first place, these are initial years of implementation of transfer 

pricing legislation in India and taxpayers as well as tax consultants were not fully 

conversant, with this new branch of law when proceedings were initiated or even at 

appellate stage. Besides, Revenue authorities, including TPO were required to apply 

statutory provisions and consider for purposes of comparison functions, assets and risks 

(turnover), profit and technology employed by the tested party and other enterprises 

taken as comparable. Statutory duty is cast on them to undertake above exercise. This 

has not been done in this case. Prima facie, as per the material, DM does not appear to 

be comparable. Even if the taxpayer or its counsel had taken DM as comparable in its 

T.P. audit, the taxpayer is entitled to point out to the Tribunal that above enterprise has 



wrongly been taken as comparable. In fact there are vast differences between tested 

party and the DM. The case of DM is like that of IC representing extreme positions. If IC 

has suffered heavy losses and, therefore, it is not treated as comparable by the tax 

authorities, they also have to consider that the DM has earned extraordinary profit and 

has a huge turnover. Besides differences in assets and other characteristics. The Tribunal 

is a fact-finding body and, therefore, has to take into account all the relevant material 

and determine the question as per the statutory regulations. Taxpayer is not estopped 

from pointing out a mistake in the assessment though such mistake is the result of 

evidence adduced by the taxpayer. When substantial justice and technical considerations 

are pitted against each other, the cause of substantial justice deserves to be preferred. 

For the other side cannot claim to have a vested right in injustice being done due to 
some mistakes on its part.  

(Paras 30, 36 & 37) 

Accordingly, on facts and circumstances of the case, taxpayer is not estopped from 

pointing out that DM has wrongly been taken as comparable. While admitting additional 

ground of appeal raised by the assessee to consider whether or not DM should be 

included in the comparable, no comments are made on merit except observing that 

assessee from record has shown its prima facie case. Further claim may be examined by 

the AO. It is deemed fit and proper to remit the matter to the file of the AO for 

consideration of claim of the taxpayer and make a de novo adjudication of the ALP after 
providing reasonable opportunity of being heard to the assessee.  

(Para 38) 

Conclusion: 

Comparable excluded from consideration by TPO was valid since the basic requirements 

of FAR analysis had not been met by the assessee and it was engaged in telemarketing 

services where the assessee was engaged in sales support and technical services; 

however, assessee’s claim for exclusion of another company was valid since that 

company had earned extra-ordinary profit and had a huge turnover, besides differences 
in assets and other characteristics; matter remanded for reconsideration.  

In favour of: 

Assessee with remand 

App ea l (T rib un al) —Add itio na l g rou nd —Adm is sib il ity —Gro un d r ai sed by t he  

as ses see  th at o ne of  the ind epe nde nt co mpa rab le  w hich  h as  been  in clu ded  by  

the as ses se e as  a ls o by  the  T PO  whi le  co mput in g ALP  ha s b een  w ron gly  

incl ude d in t he c omp ar ab le adm itt ed  by  th e T ri bu na l —Taxp ay er  is  not  est oppe d  

from poi nti ng out a  mistak e in the a ss essm en t thou gh suc h mist ak e is th e  

res ult of evi denc e  adduc ed by the  tax pay er —CIT vs.  Bha rat G ene r al  

Rein su ra nce Co. Lt d.  (1971) 81 ITR 303 (Del), R.B. Jessaram Fatehchand vs. CIT 

(1971) 81 ITR 409 (All), CIT vs. C. Parakh & Co. (India) Ltd. (1956) 29 ITR 661 (SC) 
and CIT  v s. V. M R. P.  Firm  (1965) 56 ITR 67 (SC) rel ie d on  

(Paras 30 & 36) 

Conclusion: 

Ground raised by the assessee that one of the independent comparable which has been 

included by the assessee as also by the TPO while computing ALP has been wrongly 
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included in the comparable admitted by the Tribunal; taxpayer is not estopped from 

pointing out a mistake in the assessment though such mistake is the result of evidence 

adduced by the taxpayer. 

In favour of: 

Assessee 

Case referred to 

National Thermal Power Co. Ltd. vs. CIT (1999) 157 CTR (SC) 249 : (1998) 229 ITR 383 

(SC)  

Counsel appeared: 

S.D. Kapila & Aditya Gupta, for the Revenue : Raman Aggarwal, for the Assessee 

ORDER 

BY THE BENCH : 

ORDER 

On recommendations dt. 4th May, 2009 made by the Division Bench of this Tribunal, 

Hon’ble President has constituted this Special Bench. Initially the reference was made for 

deciding a particular question but pursuant to the request made by both the parties, 

Hon’ble President referred both the appeals in its entirety to be decided by the Special 
Bench. That is how we have come to in seisin of matter. 

2. These cross-appeals are directed against the order dt. 28th Nov., 2008 passed by 

learned CIT(A), Chandigarh in the matter of assessment under s. 143(3) of the IT Act, 

1961 (in short ‘the Act’) for the asst. yr. 2004-05. The issue in dispute relates to the 
determination of arm’s length price under s. 92C(2) of the Act. 

3. The relevant material facts are like this. The assessee before us is an Indian company 

which is a fully owned subsidiary of a Switzerland based company by the name of Quark 

Systems SARL, Switzerland (QSSS). It is a captive unit working exclusively for its parent 

company. On 1st April, 2001, the assessee entered into a service contract with its parent 

company which, inter alia, provided that the assessee will render following technical 
services to the parent company : 

3.1.1 Advisory services in relation to business systems and processes, data processing, 

data integration, system integration, system upgradation, system planning, installation 

and other modification, network services, add-on systems, off-site and on-site projects, 

telecom and electronic communication, facilities management, evaluation, programming, 

software and system implementations, software development and software services; 

3.1.2 Feasibility study for the projects from time to time, including market survey, and 

preparation of project reports; 

3.1.3 Explore for adaptation the requisite local technology, expertise and skill; 

3.1.4 Assist in the manufacture, development and modification of software according to 



the required standards and technology; 

3.1.5 Assist in research and development; 

3.1.6 Advise proper marketing, selling and distribution techniques; 

3.1.7 Advise introduction of the operation and maintenance system suitable for the 

computer hardware, machinery to be used in the development/manufacture, to ensure 
safe and efficient normal life; 

3.1.8 Assist and advise appropriate safety measures and appropriate appliances to 

comply with the statutory requirements and otherwise; 

3.1.9 Assist in conducting constant market research and advise change in the designs, 
or other techniques according to the changed demands of the customers. 

4. The parent company is in the business of making specialized software for the media 

companies, which is generally used for layout of newspapers and periodicals. The 

assessee company assists the parent company by way of providing help to customers 

facing technical problems and is a dedicated service provider for the said purpose. In 

consideration of the services so rendered, the assessee receives a fees computed with 

reference to associated costs plus 13.5 per cent mark up thereon. It may be stated that 

in the original agreement, mark up is only 10 per cent but w.e.f. 1st Sept., 2001, the 

mark up was increased to 13.5 per cent. 

5. In the course of assessment proceedings, a reference was made by the Transfer 

Pricing Officer (TPO) for determination of arm’s length price in respect of the 

international transactions with the assessee entered into with its parent company. The 

TPO took note of the fact that the assessee has employed TNMM for the purpose of 

computing ALP and did not dispute the same. He, however, noted that one of the 

comparable independent comparables selected by the assessee included in the 

computation of ALP is M/s Imercius Technologies India (P) Ltd., which shows a net loss 

@ 73.48 per cent. In response to the TPO requiring the assessee to show cause as to 

why this comparable not be excluded, on the ground that it is a continuous loss-making 

company, that this is not comparable with the tested party and that its financial 
statements are not reliable, the assessee submitted as follows : 

"M/s Imercius Technology India (P) Ltd.—Insufficient financials 

Your query is with regard to that the financial data are not sufficient. In this regard it is 

respectfully submitted that we have relied upon and employed the "Center for mentoring 

Indian Economics" Prowess database to identify potential comparable independent 

companies. Prowess contains financial data of over 81 largely publicly trading 

companies. The data is collected from annual/quarterly results, Government reports and 

other sources. This is one of the most reliable and correct database to search the 

comparable independent companies. Whatever financial information, this database has 

revealed, we have incorporated in our transfer pricing study and furnished to your 

Honour. 

Further, we have furnished that this company was incorporated in the year 2002. There, 

the question with regard to data for the year 2001 does not arise. Further data relating 

to 2002 to 2003 is not available. There could be the possibility that the company might 

not have commenced any activities. The available data is only for the year 2004 and this 

is complete, reliable and sufficient and has already been provided to your Honour. 



In the light of the above, your Honour will find that the financials relating to this 

company are sufficient. Further your Honour cannot ignore comparable independent 

companies on the ground that the data for the prior year are not made available." 

6. While no dispute was raised on the other comparables, the aforesaid comparable was 

rejected by the TPO by observing as follows : 

"M/s Imercius Technology India (P) Ltd. as a comparable : 

The assessee himself admitted that the company was incorporated in the year 2002 and 

there is a possibility that the company might not have commenced the activities in the 

year 2002-03 and the only available data relating to operation is for the year 2004. The 

submission of the assessee suggests that the company is a start up company cannot be 

taken as a comparable. Further the balance sheet of M/s Imercius Technologies (India) 

Ltd. is at Annex. ‘A’ of this order. It is seen that net worth of company on 31st March, 

2004 is negative. It is an international practice not to take negative net companies as a 

comparable. Further, the turnover of M/s Imercius Technologies is Rs. 1.46 crores as on 

31st March, 2004, which is much less than for turnover of tested party. In view of the 
net worth and turnover criteria this company is rejected as a comparable." 

7. Aggrieved by the actions taken by the AO, the assessee carried the matter in appeal 

before CIT(A) but without any success. The learned CIT(A) upheld the exclusion of the 

said company and observed that the turnover of Imercius Technology India (P) Ltd. was 

just Rs. 145.73 lakhs whereas the turnover of the assessee was Rs. 13.6 crores. It was 

also observed that M/s Imercius Technology India (P) Ltd. was in the first year of its 

operation, which essentially applies that the expenditure for setting up will be much 

large and the turnover will be lower. Learned CIT(A) also noted that the income is also 

not comparable for the reasons that as evident from the notes of the accounts, the 

company is engaged in transition services and customers contact services which were 

different from the activities of the assessee company. The learned CIT(A) also took not 

of the fact that the personal expenses are unusually high at Rs. 217.67 lakhs as 

compared to the turnover of Rs. 145.73 lakhs. Accordingly, computation of mean profits 

was upheld. Learned CIT(A), however, noted that the benefit of 5 per cent should have 

been given by the TPO in terms of the proviso of s. 92C(2) of the Act and, accordingly, 
directed the TPO to grant the same. 

8. None of the parties is satisfied. The assessee is aggrieved of the CIT(A) upholding the 

exclusion of M/s Imercius Technologies India (P) Ltd. from the comparable parties and 

Revenue is aggrieved of the relief so granted by the CIT(A) with reference to 5 per cent 

relaxation in terms of provisions of s. 92C(2) of the Act. Both the parties are now in 
appeal before us. 

9. In addition to the above two issues, one more issue is raised for our consideration. 

This is raised by the assessee as an additional ground of appeal. It is assessee’s 

contention that one of the independent comparable which has been included by the 

assessee as also by the TPO has been wrongly included in the comparable for more 

reasons than one. Firstly, according to the assessee, in the case of Data Matrix 

Technologies Ltd., out of total sales of Rs. 54.85 crores, its transactions with the 

associated concern amount to Rs. 17.15 crores which works out to 31.27 per cent of the 

total sales made by the Datamatics Technologies Ltd. The assessee submits as is the 

accepted transfer pricing practice in terms of OECD guidelines, as also sanction by law in 

India, such transactions with the associated parties cannot be considered as uncontrolled 

transactions. It is also submitted that there is an arithmetical error on account of which 

operating expenses of Rs. 5.79 crores were not taken into account while aggregating 

total expenditure as a result of which the original profit to cost ratio worked out to 

138.46 per cent. The assessee’s contention is that the inclusion of this comparable, 



which takes into account profit on cost at 138.46 per cent has vitiated the transfer 

pricing analyses. It is submitted that this mistake is an inadvertent mistake and in any 

event since the CIT(A) had balance sheet of the Data Matrix Technologies Ltd. before 

whom he ought to have been taken into account the correct position. Without prejudice 

to the argument that Datamatics Technologies Ltd., for the above reasons, should not be 

included as a comparable at all. The assessee also contends that in any event revised 

operating margin to cost ratio is 93.06 per cent which would have been taken into 

account in the computation of mean profit and comparable entities. In effect, thus, we 

are also called upon to adjudicate, subject to admission of this additional ground so 

raised by the assessee, as to whether or not Datamatics Technologies Ltd. should be 

excluded from the comparables. 

10. As far as appeal for the Revenue is concerned, the only issue raised is whether or 

not in the facts and circumstances of the case, the learned CIT(A) has erred in allowing 

benefit of 5 per cent to the assessee whereas the relevant provisions of s. 92C(2) are 

meant to cover only marginal case and not to allow a standard deduction of 5 per cent in 
all cases. 

11. We have heard the rival contentions, perused the material on record and duly 
considered the factual matrix of the case as also the applicability of the legal position. 

12. As far as this issue in appeal is concerned, learned representative fairly agreed that 

this issue is not required to be reconsidered in the light of the amendment brought about 

in proviso to s. 92C(2) which, inter alia, states "it is variation between the ALP so 

determined and price at which the international transaction has actually been 

undertaken does not exceed 5 per cent of the latter, the price at which international 

transaction has actually been undertaken shall be deemed to be ALP". These wordings 

are significantly different in scope and application from the relevant provisions in the 

pre-amended provisions to s. 92C(2) which provided that "at the option of the assessee, 

a price which may vary from the arithmetical mean by an amount not exceeding 5 per 

cent of such arithmetical mean is to be taken as the ALP". The learned representative 

has agreed that the matter needs to be reconsidered by the AO in the light of the 

amendment in law, we are not addressing ourselves on this issue. Learned counsel for 

the assessee, however, invited our attention to the fact that the amendment cannot be 

viewed as retrospective as it is effective from 1st Oct., 2009. Since the matter is being 

remanded to the file of the AO for adjudication de novo we need not address ourselves 

to this issue to save and except for observing that assessee is at liberty to raise all such 

contentions as he deems fit including above contention before the AO and direct the AO 

to deal with the contentions of the assessee by way of a speaking order after giving due 

and fair opportunity of hearing to the assessee and in accordance with law. We leave it 
there. 

13. In the result, as far as the appeal filed by the Revenue is concerned, the same is 
allowed for statistical purposes in the terms indicated above. 

14. That takes us to the appeal filed by the assessee. As we have mooted earlier in this 

order the main issue agitated by the assessee is that the CIT(A) was not justified in 

upholding the exclusion of M/s Imercius Technologies India (P) Ltd. from the list of 
comparables taken into account for arriving at mean profit to compute ALP. 

15. In the course of hearing before us, Shri Aggarwal, learned counsel for the assessee 

addressed us at length on the reasons as to why the said comparable should not have 

been excluded. The learned counsel invited our attention to the list of comparables 

accepted by the TPO and pointed out except that when the TPO has accepted two other 

loss-making units as comparable, there is no good reason for him to exclude the case of 

M/s Imercius Technologies India (P) Ltd. Our attention was invited to a reasoning 



adopted by the authorities below in justifying such an exclusion. It was pointed out that 

the main reason for excluding M/s Imercius Technologies India (P) Ltd. is stated to be 

that it is a start up company and, therefore, it cannot be taken as a comparable but then 

according to the learned counsel the M/s Imercius Technologies India (P) Ltd. as evident 

from the director’s report of the said company placed on record had more than 100 

employees and was a functional company. According to learned counsel, as to whether a 

company in the first year of operation or not does not materially affect the comparability 

for the reason that as is evident from the P&L a/c of the M/s Imercius Technologies India 

(P) Ltd. which was placed in the paper book there is no major start up expenditure 

reflected therein. As from the reasons of the TPO, that net worth of M/s Imercius 

Technologies India (P) Ltd. was negative and that increases with the international 

practice negative worth company are not taken as comparable, learned counsel stated 

that if the figures in the beginning of the year are taken into account, the assessee 

company has a positive worth and marginal negative worth as reflected in the accounts 

of loss incurred in the relevant year itself. In any case, according to the learned counsel, 

the fact of net worth does not make any material difference in this particular case. The 

promoter company has in addition to subscription of equity had funded the M/s Imercius 

Technologies India (P) Ltd. by way of unsecured loans amounting to Rs. 4 crores. It is 

submitted that where the parent company funds the subsidiary company by way of 

subscription to share equity or by way of long-term loans, on a conceptual note it does 

not make a difference in as much as both the items, i.e., equity capital and long-term 

loans are part of the capital. Learned counsel then invited our attention to the reason of 

low turnover of M/s Imercius Technologies India (P) Ltd. on account of which the 

comparable was rejected. Learned counsel pointed out that no doubt the turnover of the 

assessee company is Rs. 13.6 crores whereas the turnover of M/s Imercius Technologies 

India (P) Ltd. is Rs. 1.46 crores. The mere fact that the turnover of M/s Imercius 

Technologies India (P) Ltd. is low does not render it incomparable. He submitted that a 

turnover filter of Rs. 1 crore was applied to the entities included in the Prowess 

database. In response to a question from the Bench he admitted that no filter was 

applied to the higher turnover. In other words, according to the learned counsel for the 

assessee of companies engaged in the similar business as the assessee were included in 

the comparable as long as their turnover was more than Rs. 1 crore. In response to a 

question from the Bench, learned counsel for the assessee admitted that no filter were 

applied on the basis of assets base of the tested party and the comparables. A lot of 

emphasis was, however, placed on the facts that, according to the description given in 

the Prowess database, the tested party as also M/s Imercius Technologies India (P) Ltd. 

were engaged in the same business in as much as they were placed under the same 

head and same code under Prowess database. Learned counsel then made elaborate 

submissions of various adjustments required to be made to the profits of the tested 

parties on account of low risk due to assessee being a captive unit and all business risk 

is borne by the foreign parent company. For the reasons we set out a little late it is 

really not necessary, however, to go into the adjustments sought to be made by the 

learned counsel. 

16. In response to Bench’s question that the employee cost in the case of M/s Imercius 

Technologies India (P) Ltd. are unusually high at 164 per cent of the receipts, as against 

56 per cent of the receipts in the case of tested party, learned counsel submitted that 

when a comparable is functionally accepted, the other criteria cannot be applied as a 

reason for rejection of the comparables. On the contrary, he justified such a case being 

included in the computation of mean profits so as to leave to a proper mix of 
comparables which in turn leads to better reliability of resultant mean profits. 

17. In response to Bench’s question that as per the director’s report of M/s Imercius 

Technologies India (P) Ltd., the company was engaged in the "telemarketing activities" 

which is not comparable with the activity of the tested party, i.e., providing help to 

customers facing technical problems and dedicated service provider for the said 

purposes, the learned counsel submitted that functions are to be taken at the broader 



level. It was once again emphasized that the tested party as also M/s Imercius 

Technologies India (P) Ltd. were placed under the same broad category of Information 

Technology & Information Technology Enable Production Services (ITES). Our attention 

was also invited to the notification issued by the CBDT under ss. 10A and 10B, i.e., 

Notification No. 890E, dt. 26th Sept., 2000 which includes call centres in "ITES". It was 

also submitted that the balance sheet description and the stated business activities of 

the assessee are same. 

18. Learned counsel then invited our attention to the fact that one of the comparables 

included in the computation of mean profits to comparables units is of Data Matrix 

Technologies Ltd. It was pointed out that company details including the balance sheet of 

the said comparable were before the learned CIT and that the net profit to cost ratio 

interest in the said case was as high as 138 per cent. Learned counsel submitted that 

when a high loss-making unit is to be ignored for the purpose of comparable to be taken 

into account for computation of mean profit, on the same logic, the company showing in 

such high profit as 138 per cent of operating profit to cost should also be excluded. It 

was submitted that as evident from financial statement of the said company and the 

disclosure made therein by way of notes to accounts, Data Matrix Technologies Ltd. had 

huge transactions with the associated enterprises. It was the case of the assessee that 

on account of these intra associated enterprises transactions, the comparability of Data 

Matrix Technologies Ltd. is also vitiated in law. Learned counsel did admit that 

Datamatics Technologies Ltd. was included in transfer pricing study given by the 

assessee himself but, according to him, it cannot be open to the Revenue authorities to 

blow hot and cold at the same time. In as much as once they exclude a high loss-making 

comparable they must also exclude a high profit-making company. According to the 

learned counsel for the assessee, when an authority is empowered to do something he 

has a corresponding duty to exercise such powers in a fair way when circumstances so 

justify or warrant. It was submitted that the powers of the CIT(A) are co-terminus to the 

powers of the AO and TPO and once the CIT(A) had all relevant details before him 

including the fact that Datamatics Technologies Ltd. had over 37 per cent intra 

associated transfer price transactions, it was the duty of the CIT(A) to exclude 

Datamatics Technologies Ltd. from the comparables. Learned counsel also submitted 

that all the relevant details are already on record in as much as relevant annual account 

of Datamatics Technologies Ltd. filed before the CIT(A), we must entertain these 

grievances of the assessee on merits. Learned counsel for the assessee relied upon 

Hon’ble Supreme Court judgment in the case of National Thermal Power Co. Ltd. vs. CIT 

(1999) 157 CTR (SC) 249 : (1998) 229 ITR 38 3 (SC) in support of prayer for admission 

of the aforesaid additional ground. Without prejudice to the above arguments, learned 

counsel submitted that there is an arithmetical difference in the computation of mean 

profit which escaped the attention of the assessee in as much as expenses of Rs. 5.79 

crores were not taken into account while computing the operating profits. It is, thus, 

prayed that the same be taken into account now which will bring down the operating 
profit to cost ratio figure. 

19. Learned counsel further argues that since two of the comparables, which are loss-

making comparables have already been admitted to be comparable entities by the TPO 

and since M/s Imercius Technologies India (P) Ltd. is excluded mainly for the reason that 

it is high loss-making comparable, a deduction of average loss as a percentage of those 

two comparable units, should be given from the loss incurred by M/s Imercius 

Technologies India (P) Ltd. for inclusion in the computation for mean profits. Learned 

counsel once again makes a reference to various adjustments required to be made to 

the operating profits on account of low risk to the assessee before us. A reference is 

made to the figure of economic survey for the purpose of adjustments required on 

account of low risk. It is urged that 20 per cent adjustments should be given on account 

of low risk profile of the assessee company . 



20. On the strength of those submissions, learned counsel urges us to hold that M/s 

Imercius Technologies India (P) Ltd. should be included as a comparable for the purpose 

of computing mean profit so as to arrive at ALP and also to direct that Datamatics 

Technologies Ltd. is to be excluded from the list of comparables for the said purpose. In 

addition to these two prayers, learned counsel also seeks adjustments to the profits to 
tested parties mainly on account of low risk. 

21. Shri S.D. Kapila, learned special counsel for the assessee, vehemently opposes the 

admission of the additional ground regarding excluding of Datamatics Technologies Ltd. 

at this stage. He submits that Datamatics Technologies Ltd. was included in the list of 

comparable given by the assessee himself, therefore, there is no good reason for the 

assessee to back out from the same. In all fairness, he did accept that the computation 

of operating profits of Datamatics Technologies Ltd. is indeed vitiated in as much as 

operating profits of 5.79 crores have not been taken into account to arrive at correct 

figure of operating profits. As a result of this error, the net operating profit to cost ratio 

which is actually 93.06 per cent as against 138.46 per cent adopted by the TPO. Learned 

special counsel, however, submits that tinkering with the loss of comparables at this 

stage and a fresh determination as to which comparable be accepted and which one 

should not be accepted will lead to revising the transfer pricing analysis conducted by 

the assessee himself. He submits that such an exercise will open floodgates of 

uncertainty to the settled assessments of transfer pricing cases. Shri Kapila also 

submitted that the onus was not on the assessee to give all the relevant details to the 

TPO, which he obviously and admittedly did not do nor did he do so at the stage of 

proceedings before the CIT(A). Shri Kapila submits that there is no material on record to 

show that even before the CIT(A) such details were ever filed. As regards the question of 

Intra Associated Enterprises transaction being involved in the turnover of the 

Datamatics, Shri Kapila submits that this issue was never taken up before any of the 

authorities below. The details were also not available in the Prowess database and have 

come to the light only as a result of detailed balance sheet of Datamatics Technologies 

Ltd. Company filed now by the assessee. In such circumstances, according to the 

learned special counsel, we should not entertain a grievance regarding exclusion of 

Datamatics Technologies Ltd. in the comparables. Without prejudice to this opposition 

learned counsel fairly submits that in the event, the Tribunal is pleased to admit this 

ground of appeal, the matter can at best be remitted to the file of the AO for the limited 

purpose of examining the relevant fact regarding Datamatics Technologies Ltd. Learned 

counsel further submits that in case, we are inclined to remit the matter to the file of the 

AO, he has no objection to the matter being restored to the file of the AO as such but an 

exercise should be for the limited purposes of examining specific points as the Bench 

may deem fit but it should not be for the purposes of revisiting the entire transfer pricing 

analysis. It is also submitted that the question as to what further adjustments need to 

be made in the profits so as to eliminate the impact of variations between the assessee 

and the comparables cannot be addressed at this stage as it would amount to revisiting 

entire transfer pricing study, and that the remand should be confined to the question as 
to whether or not a particular comparable can be taken into account or not. 

22. As regards the exclusion of M/s Imercius Technologies India (P) Ltd. from the list of 

comparable, Shri Kapila invited our attention to the director’s report in the case of M/s 

Imercius Technologies India (P) Ltd. which categorically states that M/s Imercius 

Technologies India (P) Ltd. is in the business of rendering telemarketing services which 

is neither an information technology nor in an ITES. He submits that the telemarketing 

services is an entirely different service in approach and it cannot be compared with a 

high technical driven service like one being done by the tested party. Learned counsel 

submits that the activities undertaken by the assessee are not even functionally similar 

with this comparable. It is submitted that no FAR is conducted at any stage nor is it 

successfully demonstrated that the activities of the assessee are the same, or even 

materially similar, to this comparable. Learned counsel submits that for this short reason 

alone, the exclusion of Imercius is justified. It is also submitted that in any event start 



up companies cannot be compared with the assessee, and the fact that employee costs 

are far in excess of the turnover itself in the case of this start up company supports this 

proposition. Learned counsel submits that the higher employee costs in the initial stages 

is not unusual because not only lots of paid employee hours are used in training them 

and in allowing them to learn the work, many of the trained staff are kept ready for work 

without there being any productive work for them at the initial stages. He submits that 

the employees are to be trained and kept ready for work before work can be even 

solicited, leave aside accepting the work. Learned counsel thus submits that this 

comparable is wholly unsuitable for being taken into account in the case of the assessee. 

It is submitted that in the case of telemarketing activity, the time gap between recruiting 

the staff and being able to get any yield from them is much higher. It is submitted that 

the assessee being a captive unit has assured work from the very initial stage and, 

therefore, assessee in later years of being in business cannot be comparable at all with a 

telemarketing company at the very initial stage. Learned counsel further submits that 

the work profile of the employees of Imercius and the assessee before us is entirely 

different. He submits that the Imercius being a loss-making company in the start up 

stage can indeed not be compared with the assessee. For all these reasons, he supports 

the stand of the authorities below and urges us not to interfere in the matter. 

23. In rejoinder, learned counsel for the assessee reiterates his submissions and urges 

us to hold that Imercius be included in the comparables for the purposes of working out 

ALP of the services rendered by the assessee on the TNMM basis. He further urges us to 

direct the AO to exclude Datamatics from the list of comparables for working out mean 

profit. 

24. We have given our careful consideration to the rival submissions, material on record 
as also to the factual matrix of the case and the applicable legal position. 

25. On the question whether or not the CIT(A) was justified in excluding Imercius, we 

have noted that the very basic requirements of FAR analysis have not been met with by 

the assessee so as to justify its inclusion in the comparables. The functions performed by 

the assessee are as noted in para 3 above, in the nature of sales and support services 

for the parent company, whereas the functions performed by Imercius, as evident from 

the directors’ report of the said company—which is part of the records, are in the nature 

of telemarketing services. Sales support and technical services are inherently of different 

character and scope than telemarketing services. In telemarketing, fluctuation of profits 

is very high as the gains are contingent upon the results obtained. The earnings of a 

telemarketing company are usually a percentage of the sales generated. As against this, 

in sales and technical support provided by the assessee before us, the gains are not 

dependent on the business results generated by the services rendered in as much as the 

profits of the assessee are dependent on the services actually rendered by the assessee 

and are not contingent upon the business results generated by such services. A plain 

function of service rendered by the Imercius would show that these functions are not 

comparable with that of the assessee nor these functions belong to the genus to which 

functions performed by the assessee belong. It is, thus, futile to suggest that merely 

because the assessee company as also Imercius are grouped under the same head in 

Prowess database, the comparability is established. The risk analysis of the two 

organizations, i.e., the assessee and the Imercius clearly shows that these two entities 

are not on even ground. The business risk in the telemarketing activity, as we have 

noted above, is much higher than the risk in assessee’s business. We have also noted 

that Imercius had a negative net worth. A business organization with negative net worth 

cannot be treated at par with a normal business organization. The turnover of Imercius 

is only Rs. 1.47 crore, whereas no other comparable had less than Rs. 5 crores turnover 

and the assessee has a turnover of Rs. 13.06 crores. Even the filter of lower turnover at 

Rs. 1 crore is without any reasonable basis and there is no filter for higher turnover at 

all. The application of turnover filter also leaves much to be desired and has no rationale 



basis. In our considered view, it is improper to proceed on the basis that the turnover of 

Rs. 1 crore to infinite is a reasonable classification as turnover base. While we agree that 

merely because a comparable is making loss, it cannot be excluded from the list of 

comparables for the purposes of computation of ALP. Imercius is a case in which not only 

functional area is different, Imercius has a negative net worth but also because turnover 

of the Imercius has no comparison with the assessee companies. For all these reasons, 

the exclusion of Imercius is quite justified and, therefore, action of CIT(A) on this issue is 

upheld. Our reasoning may be different but our conclusions are the same as arrived at 
by the authorities below. 

26. In view of the above discussions, we hold that the authorities below were quite 

justified in excluding Imercius from the list of comparables for the purposes of 

ascertaining ALP under the TNMM. We uphold and affirm the action of the authorities 
below on this count. 

27. We can now proceed to consider the question of exclusion of Datamatics from the 

list of comparable in computation of ALP. The relevant facts have been stated by Shri 

Aggarwal and it is an admitted position that some fundamental mistakes have been 

committed in computation of the profit ratio as well. It will indeed be gross miscarriage 

of justice, if we allow these mistakes to be perpetuated. We further add that all the data, 

to which reference has been made by Shri Aggarwal is available in the balance sheet of 

Datamatics and is part of record available in public domain. It will not be correct to have 

lope-sighted view and make selection of such figure as would serve one’s purpose. Every 

detail in the process for determination of fair ALP, as is relevant, has to be considered so 
that a fair view is adopted. 

Relevant provisions of transfer pricing 

28. At this stage, we deem it necessary to refer to the relevant Indian Regulations on 

Transfer Pricing and to some case laws. 

29. Under r. 10B of IT Rules, provision is made for various methods for determination of 

ALP. Clause (e) of this rule relates to the step required to be taken where transactional 
net margin method (TNMM) is applied. Sub-cl. (i) of the said sub-rule is as under : 

"10B. Determination of ALP under s. 92C.—(1)(a) to (d)................ 

(e) TNMM, by which— 

(i) the net profit margin realized by the enterprise from an international transaction 

entered into with an associated enterprise is computed in relation to costs incurred or 

sales effected or assets employed or to be employed by the enterprise or having regard 

to any other relevant base;" 

The aforesaid sub-clause has been reproduced only to emphasize that even under TNMM 

Indian Regulations attach considerable significance to "assets employed or to be 

employed" and must be taken into consideration. Then sub-r. (2) of r. 10B requires 

application of FAR test for judging comparability of international transaction with 
uncontrolled transaction and is as under : 

"10B(2) For the purposes of sub-r. (1), the comparability of an international transaction 

with an uncontrolled transaction shall be judged with reference to the following, 
namely— 

(a) the specific characteristics of the property transferred or services provided in either 



transaction; 

(b) the functions performed, taking into account assets employed or to be employed and 
the risks assumed, by the respective parties to the transactions; 

(c) the contractual terms (whether or not such terms are formal or in writing) of the 

transactions which lay down explicitly or implicitly how the responsibilities, risks and 

benefits are to be divided between the respective parties to the transactions; 

(d) conditions prevailing in the markets in which the respective parties to the 

transactions operate, including the geographical location and size of the markets, the 

laws and Government orders in force, costs of labour and capital in the markets, overall 

economic development and level of competition and whether the markets are wholesale 

or retail." 

30. Learned special counsel for the Revenue Shri Kapila has vehemently argued that 

"Datamatics" was taken as one of the comparables by the taxpayer and no objection to 

its inclusion was raised before the TPO or before the learned CIT(A) in appeal. Therefore, 

the taxpayer should not be permitted to raise additional ground and ask for exclusion of 

the above enterprise in the determination of the average margins. We are unable to 

accept above contention. In the first place, these are initial years of implementation of 

transfer pricing legislation in India and taxpayers as well as tax consultants were not 

fully conversant with this new branch of law when proceedings were initiated or even at 

appellate stage. Besides, Revenue authorities, including TPO were required to apply 

statutory provisions and consider for purposes of comparison functions, assets and risks 

(turnover), profit and technology employed by the tested party and other enterprises 

taken as comparable. Statutory duty is cast on them to undertake above exercise. This 

has not been done in this case. We would only say that prima facie, as per the material, 

to which reference has been drawn by Shri Aggarwal, Datamatics does not appear to be 

comparable. Even if the taxpayer or its counsel had taken Datamatics as comparable in 

its T.P. audit, the taxpayer is entitled to point out to the Tribunal that above enterprise 

has wrongly been taken as comparable. In fact there are vast differences between tested 

party and the Datamatics. The case of Datamatics is like that of "Imercius Technologies" 

representing extreme positions. If Imercius Technologies has suffered heavy losses and, 

therefore, it is not treated as comparable by the tax authorities, they also have to 

consider that the Datamatics has earned extraordinary profit and has a huge turnover, 

besides differences in assets and other characteristics referred to by Shri Aggarwal. The 

Tribunal is a fact-finding body and, therefore, has to take into account all the relevant 
material and determine the question as per the statutory regulations. 

31. In the case of CIT vs. Bharat General Reinsurance Co. Ltd. (1971) 81 ITR 303 (Del), 
the Hon’ble Delhi High Court observed as under : 

"It is true that the assessee itself had included that dividend income in its return for the 

year in question but there is no estoppel in the IT Act and the assessee having itself 

challenged the validity of taxing the dividend during the year of assessment in question, 

it must be taken that it had resiled from the position which it had wrongly taken while 

filing the return. Quit apart from it, it is incumbent on the IT Department to find out 

whether a particular income was assessable in the particular year or not. Merely because 

the assessee wrongly included the income in its return for a particular year, it cannot 

confer jurisdiction on the Department to tax that income in that year even though legally 
such income did not pertain to that year." 

32. In the case of R.B. Jessaram Fatehchand vs. CIT (1971) 81 ITR 409 (All), it has 

been found and observed as under : 



"Mr. Brijlal Gupta appearing for the Department pointed out that the assessee itself filed 

separate returns for the two parts of a single accounting period. The assessee applied for 

registration for the first period only. The assessment for the second period proceeded as 

against an unregistered firm. It was, therefore, urged by Mr. Gupta that it is not open to 

the assessee to urge now that a single assessment under s. 26(1) ought to have been 

made. Now, there cannot be an estoppel against statute. If in fact the procedure 

adopted by the ITO was incorrect, the defect is not cured by the attitude taken up by the 
assessee." 

33. In the case of CIT vs. C. Parakh & Co. (India) Ltd. (1956) 29 ITR 661 (SC), their 
Lordships of Supreme Court made the following observations : 

"On the question of the admissibility of the deduction of Rs. 1,23,719, the contention of 

the appellant is that as the respondent had itself split up the commission of Rs. 3,12,699 

paid to the managing agents, and appropriated Rs. 1,23,719 thereof to the profits 

earned at Karachi and had debited the same with it, it was not entitled to go back upon 

it, and claim the amount as a deduction against the Indian profits. We do not see any 

force in this contention. Whether the respondent is entitled to a particular deduction or 

not will depend on the provision of law relating thereto, and not on the view which it 

might take of its rights, and consequently, if the whole of the commission is under the 

law liable to be deducted against the Indian profits, the respondent cannot be estopped 

from claiming the benefit of such deduction, by reason of the fact that it erroneously 

allocated a part of it towards the profits earned in Karachi. What has, therefore, to be 

determined is whether, notwithstanding the apportionment made by the respondent in 
the profit and loss statements, the deduction is admissible under the law." 

34. In the case of CIT vs. V. MR. P. Firm (1965) 56 ITR 67 (SC), the following 

observations of their Lordships of Supreme Court are as under : 

"The decision in Amarendra Narayan Roy vs. CIT AIR 1954 Cal 271 has no bearing on 

the question raised before us. There the concessional scheme tempted the assessee to 

disclose voluntarily all his concealed income and he agreed to pay the proper tax upon it. 

The agreement there related to the quantification of taxable income but in the present 

case what is sought to be taxed is not a taxable income. The assessee in such a case can 

certainly raise the plea that his income is not taxable under the Act. We, therefore, 
reject this plea." 

35. In para 4.16 of latest report, the OECD provides the following guidelines : 

"In practice, neither countries nor taxpayers should misuse the burden of proof in the 

manner described above. Because of the difficulties with transfer pricing analysis, it 

would be appropriate for both taxpayers and tax administrations to take special care and 

to use restraint in relying on the burden of proof in the course of the examination of a 

transfer pricing case. More particularly, as a matter of good practice the burden of proof 

should not be misused by tax administrations or taxpayers as a justification for making 

groundless or unverifiable assertions about transfer pricing. A tax administration should 

be prepared to make good faith showing that its determination of transfer pricing is 

consistent with the arm’s length principle even where the burden of proof is on the 

taxpayer, and the taxpayers similarly should be prepared to make good faith showing 

that their transfer pricing is consistent with the arm’s length principle regardless of 
where the burden of proof lies." 

36. The aforesaid decisions and guidelines may not be exactly on identical facts before 

us but they emphatically show that taxpayer is not estopped from pointing out a mistake 

in the assessment though such mistake is the result of evidence adduced by the 



taxpayer. 

37. When substantial justice and technical considerations are pitted against each other, 

the cause of substantial justice deserves to be preferred, for the other side cannot claim 
to have a vested right in injustice being done due to some mistakes on its part. 

38. Accordingly, on facts and circumstances of the case, we hold that taxpayer is not 

estopped from pointing out that Datamatics has wrongly been taken as comparable. 

While admitting additional ground of appeal raised by the assessee to require us to 

consider whether or not Datamatics should be included in the comparable, we make no 

comments on merit except observing that assessee from record has shown its prima 

facie case. Further claim may be examined by the AO. This course we adopt as objection 

to the inclusion of Datamatics as comparable has been raised now and not before 

Revenue authorities. Therefore, we deem it fit and proper to remit the matter to the file 

of the AO for consideration of claim of the taxpayer and make a de novo adjudication of 

the ALP after providing reasonable opportunity of being heard to the assessee. We order 
accordingly. 

39. We have, however, also noted that the very basis of selection of comparables and 

application of filters leaves lot to be desired. As we have noted earlier as well, the 

transfer pricing was in the initial stages in this year and we are inclined to take a rather 

liberal approach by giving assessee an opportunity to make out its case properly and 

place all the relevant facts before the tax authorities so that proper ALP can be 

determined in accordance with the law. The proceedings before the tax authorities are 

not adversarial proceedings and the assessee should not, therefore, be placed at under 

advantage because of his inadvertent and bona fide mistakes. With this objective in 

sight, and having noted inconsistencies in selection of comparables, while we uphold the 

exclusion of Imercius from comparables, we also deem it fit and proper to remit the 

matter to the file of the AO for adjudication de novo in the light of the above 

observations and in accordance with the law. We direct the assessee to place all the 

relevant material before the AO and/or TPO and fully co-operate in expeditious disposal 

of the matter in accordance with the law. The matter stands restored to the file of the 
AO as such. 

40. In view of the above discussions, and subject to the above observations, while we 

reject assessee’s grievance against exclusion of Imercius from comparables, we allow 

the appeal filed by the assessee for statistical purposes in the terms indicated above. 

41. To sum up, both the appeals are allowed for statistical purposes. 

******* 
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